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May One Employing a Child under the Statutory Age 
Rely on Contributory Negligence to Defeat Liability for 
Personal Injury Sustained by the Latter? — An interesting 
question, and one upon which a great contrariety of opinion exists, 
was decided by the Court of Appeals of Georgia in Keen v. Crosby 
(Ga.), 103 S. E. 850. 

In this case, the plaintiff, a boy, who was, at the time the acci- 
dent out of which the cause of action arose, between ten and 
eleven years old, was employed by the defendant, a manufacturer 
of soda water, to inspect bottles highly charged with carbonic acid 
gas. This employment was in direct violation of the child labor 
law of the State, which provides that, "no child under the age of 
fourteen years shall be employed by, or permitted to work in or 
about any mill, factory, laundry, or place of amusement; 
* * *" x In an action by the child to recover for an injury 
contributed to by his own negligence and arising as the proximate 

1 Parks Ann. Civ. Code, § 3149. 
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result of the employment, it was held that the employment of the 
child in contravention of the statute was negligence per se, but 
that contributory negligence might be pleaded by the defendant to 
defeat the recovery or in diminution of damages. 

To hold, as in the instant case, that the contributory negligence 
of a child, unlawfully employed, is a good defense to an action 
brought by the latter for an injury resulting from his employ- 
ment is not free from doubt. At one time, the view sustained by 
the instant case was undoubtedly supported by the great weight 
of authority, while the more modern view appears to go to the 
opposite extreme in holding that the question of contributory neg- 
ligence cannot be raised in an action against an employer for 
injuries received by a minor under the statutory age. It is interest- 
ing to trace the development of these two clashing and irrecon- 
cilable lines of authority. 

The question is one of comparatively recent origin. The na- 
tion-wide agitation for the conservation of child labor culminated 
in the adoption of child labor laws in practically all of the States. 
These laws, in general, prohibited the employment of children 
under specified ages in designated occupations, and quite univer- 
sally failed to allude to the question of contributory negligence 
where there was an injury resulting from employment in viola- 
tion of the statute. The question then arose, did the common law 
rules relating to contributory negligence remain in force or were 
these rules abrogated by the child labor laws ? The early, author- 
ities quite generally construed the statutes strictly, thereby deny- 
ing that the common law rules were abrogated, in the absence of 
express provisions to that effect. 2 

In applying the rules of negligence to a specific case, it has been 
decided that except where a child is so young as to be incapable 
of exercising judgment or discretion, the law of contributory 
negligence applies when the person injured is an infant the same 
as when he is an adult, although the age, judgment, intelligence, 
and experience of the child must be taken into consideration. 3 

The courts in some jurisdictions have held that a child em- 
ployed in violation of a statute may be guilty of contributory neg- 
ligence as a matter of law. 4 In other jurisdictions it has been 
maintained that contributory negligence of a child employed un- 
der the statutory age is not a question of law for the court, but is 
a question of fact for the jury. 5 This latter view is based upon 

* Monzi v. Friedline, 53 N. Y. Supp. 482; Darsam v. Kohlmann, 323 
La. 164, 48 So. 781, 20 L. R. A. (N. S.) 881; Berdos v. Tremont & Suf- 
folk Mills, 209 Mass. 489, 95 N. E. 876. 

' Ihl v. Forty-second St., etc., R. Co., 47 N. Y. 317, 7 Am. Rep. 450; 
Karpeles v. Heine, 227 N. Y. 74, 124 N. E. 101. 

* Beghold v. Auto Body Co., 149 Mich. 14, 11» N. W. 691; Woods v. 
Kalamazoo Paper Box. Co., 167 Mich. 514, 133 N. W. 482. 

* Elk Cotton Mills v. Grant, 140 Ga. 727, 79 S. E. 836; Peters v. Gille, 
133 Mo. App. .412, 113 S. W. 706; Riegel v. Loose-Wiles Biscuit Co., 
169 Mo. App. 513, 155 S. W. 59; Smith v. National Coal & Iron Co., 135 
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the alleged public policy of the statute. It is difficult to see the 
logic of this distinction between a child being guilty of contribu- 
tory negligence as a matter of law and as a matter of fact. If 
the statute, by reason of the public policy it denotes, takes away 
the right of the court to pass upon the contributory negligence of 
the child as a matter of law, 6 why does it not on the same prin- 
ciple prevent the jury from doing the like? In other words, is 
the liability incurred from the violation of a statute prohibiting 
the employment of a minor under a certain age a matter of neg- 
ligence, or is it a matter of absolute liability? We shall see that 
the trend of modern authority is to treat it as an absolute liability. 
In a leading case, the question of applying the common law 
rules relating to contributory negligence to a child employed un- 
der the statutory age was directly considered. Justice Elkin de- 
livered the opinion of the court : 7 

"The exact question raised by this appeal is whether this com- 
mon-law rule was modified or changed by statutory regula- 
tion. Is it (the company), therefore, in position to set up in 
this case the rule which presumes a boy over fourteen to be 
capable of appreciating danger so as to apply the rule of 
contributory negligence to his acts, when the legislature in 
express terms provided that an employer shall not engage a 
person under the age of fifteen years to perform this danger- 
ous work? * * * The intention was to declare that a 
child so employed did not have the mature judgment, expe- 
rience and discretion necessary to engage in that dangerous 
kind of work. A boy employed in violation of the statute is 
not chargeable with contributory negligence or with having 
assumed the risks of employment in such occupation." (Ital- 
ics supplied.) 

The same viewpoint was maintained in another important de- 
cision, Justice Montgomery delivering the opinion : 8 

"The legislative interdiction in effect declares that children 
within the prohibited age are not possessed of that judgment, 
discretion, and care requisite and necessary for their own 
safety while engaged in a hazardous avocation. * * * 

Ky. 671, 117 S. W. 280; Jacobson v. Merrill & Ring Mill Co., 107 Minn. 
74, 119 N. W. 510, 22 L R. A. (N. S.) 309; Bromberg v. Evans Laundry 
Co., .114 Iowa 38, 111 N. W. 417; Lee v. Sterling Silk Mfg. Co., 118 N. 
Y. Supp. 852; Rolin v. Tobacco Co., 141 N. C. 300, 53 S. E. 891, 7 L 
R. A. (N. S.) 335; Sterling v. Union Carbide Co., 142 Mich. 284, 105 N. 
W. 755; Queen v. Dayton Coal & Iron Co., 95 Tenn. 458, 30 L R. A. 82. 

' Marino v. Lehmaier, 173 N. Y. 530, 61 L R. A. 811. 

T Lenahan v. Pittston Coal Mining Co., 218 Pa. 311, 67 Atl. 642, 120 
Am. St. Rep. 885, 12 L R. A. (N. S.) 461. 

* Inland Steel Co. v. Yedinak, 172 Ind. 423, 87 N. E. 229. 
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The employer of a child in violation of a specific statute can- 
not screen itself from liability for an injury sustained by the 
child in its service because the injury was occasioned through 
such negligence, imprudence, or childish traits as gave rise to 
the statute." (Italics supplied.) 

A similar conclusion was reached in Gallenkamp v. Garvin 
Mach. Co., 811 in the course of which opinion, Justice Ingraham 
said: 

"In relation to the employment of minors, section 70, p. 477, 
provides, that 'A child under the age of fourteen years shall 
not be employed in any factory in this State'. This is a posi- 
tive prohibition, a violation of which is a misdemeanor, and 
is evidently based upon the assumption that no child under 
the age of 14 years is competent to do the work required of 
an employee in a factory without injury to the child or dan- 
ger to his coemployees. 

"* * * and in such case negligence of the child in operat- 
ing the machinery which caused the injury would not defeat 
the cause of action. 

"It is the employment of a child in a factory in violation of the 
statute that is the wrongful act which imposes the liability; 
and unless the minor can be said by his negligence to have 
contributed to the act of employment, the question of con- 
tributory negligence is not involved." (Italics supplied.) 

Probably the most recent decision, with the exception of the 
instant case, directly involving our question, is Karpeles v. Heine, 
supra. Justice Smith said: 

"The plaintiff having been employed or permitted to run an 
elevator contrary to the express and unqualified prohibition 
of the statute, an action for injuries arising in the course of 
such employment and as the proximate result thereof cannot 
be defeated by his contributory negligence." 

If the view expressed in the above decisions were not adopted, 
the object of the statute would be defeated, and the child would 
have no more right to recover than if the statute did not exist. 9 

Comparatively recent decisions in New York, 10 Pennsylvania, 11 

*» 179 N. Y. 588, 99 N. E. 718. 

* American Car & Foundry Co. v. Armentraut, 314 111. 509, 73 N. E. 
766. 

" Marino v. Lehmaier, supra; Gallenkamp v. Garvin Mach. Co., supra; 
Karpeles v. Heine, supra. 

u Stehle v. Jaegar Automatic Mach. Co., 225 Pa. 348, 74 Atl. 215; 
Sullivan v. Hanover Cordage Co., 222 Pa. 40, 70 Atl. 909; Lenahan v. 
Pittston Coal Mining Co., supra. 
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Indiana, 12 Illinois, 18 Minnesota, 14 Wisconsin, 15 Kentucky, 16 Ala- 
bama, 17 and Washington 18 have held that contributory negligence 
of a child employed under the statutory age is no defense to an ac- 
tion brought for personal injuries arising in the course of unlawful 
employment and as the proximate result thereof. West Virginia 
appears to have adopted a middle course. In that State, it is a 
settled rule that contributory negligence on the part of the child 
injured in an unlawful employment may avail the employer as a 
defense, unless it be the same that must reasonably be anticipated 
as a probable consequence of the nonobservance of the law. 19 

Since the passage of the child labor laws, Workmen's Compen- 
sation Acts have been passed in a majority of the States. The 
question then arises, whether the injured child is confined to the 
remedy provided by the Workmen's Compensation Acts? The 
question was correctly answered in the negative by Justice Kelly 
in the recent case of Wolff v. Fulton Bag & Cotton Mills : 20 

"We think that, in enacting the Workmen's Compensation Law 
with reference to the rights and remedies of employers and 
employees, the Legislature referred to legal employment. To 
construe the law as permitting the employer, who has em- 
ployed children illegally in work expressly forbidden by law, 
to insist that they are deprived of their common-law rights 
and must look to the Compensation Act for relief, would be 
to nullify the provision of the Labor Law and to disregard 
the public policy of the State." (Italics supplied.) 

To sum up; the weight of early authority and some recent 
cases held that the liability incurred in violation of a statute pro- 
hibiting the employment of children under specified ages is de- 
pendent upon the presence of contributory negligence on the part 
of the child. In other words, contributory negligence is a defense 
to an action for personal injuries brought by a child employed 
under the statutory age. The trend of more modern authority 
appears to regard the violation of a statute prohibiting the em- 
ployment of children under specified ages as carrying with it ab- 

a Inland Steel Co. v. Yedinak, supra; Madden, etc., Co. v. Wilcox, i74 
Ind. 657, 91 N. E. 933. 

" Fortier v. The Fair, 153 111. App. 800; American Car & Foundry Co. 
v. Armentraut, supra; Strafford v. Republic Iron & Steel Co., 238 111. 
371, 87 N. E. 358. 

" Dusha v. Virginia & Rainy Lake Co. (Minn.), 176 N. W. 482. 

u Leora v. Minneapolis, St. P., etc., R. Co., 156 Wis. 386, 146 N. W. 
520. 

" Louisville, etc., Co. v. Lyons, 155 Ky. 396, 159 S. W. 971, 48 L. R. 
A. (N. S.) 667; Sanitary Laundry Co. v. Adams, 183 Ky. 39, 208 S. V;. 6. 

" DeSota, etc., Co. v. Hill, 179 Ala. 186, 60 So. 583. 

" Glucina v. Brick Co., 63 Wash. 401, 115 Pac. 843. 

™ Norman v. Virginia-Pocahontas Coal Co., 68 W. Va. 405, 69 S. E. 
857, 31 L. R. A. (N. S.) 504; Griffith v. American Coal Co., 78 W. Va. 
34, 88 S. E. 595. 

" 173 N. Y. Supp. 75. 
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solute liability where an injury arises as the proximate result of 
the employment. In other words, these cases hold that contribu- 
tory negligence is not a defense to an action for personal injuries 
brought by a child employed under the statutory age. 

F. S. T., Jr. 



Liability of a Municipal Corporation in Tort for the Acts 
of Its Agents, in the Exercise of a Governmental Function. 
— In determining whether or not a municipal corporation is liable 
for the torts of its agents, the courts have endeavored to divide 
all of the functions of the municipality into two great classes: 
first, municipal, proprietary, or ministerial; and second, govern- 
mental. 1 Carrying the classification still further, it has been sug- 
gested that the activities of a city, by their very nature, group 
themselves into three divisions: commercial, municipal, and gov- 
ernmental; 2 but no cases making this distinction have been found. 
The early Common Law apparently made no discrimination be- 
tween the various capacities of the municipal corporation, due to 
the fact that the towns were not originally incorporated, and, 
therefore, not subject to suit. 3 The varied duties were performed 
by the crown, and on later being delegated to the counties, cities 
and towns, the same immunity from suit existed, on the ground 
that "the king can do no wrong". 4 Doubtless the generally pre- 
vailing tendency of the past to relieve the municipal corporation 
from responsibility has been brought about by this early custom 
and situation. But in recent years the cities have undertaken du- 
ties not necessarily incident to the usual powers of municipal 
corporations, and the former rule of total exemption from liabil- 
ity cannot be strictly applied. 

The courts have come to the conclusion that there are certain 
phases of municipal activity for which the city must be respon- 
sible; and as to any torts committed in such operations by the 
agents of the city, the rule of respondeat superior applies. Such 
duties have been variously styled proprietary, municipal, or min- 
isterial, and relate to corporate interests only. 5 Many different 
corporate operations have been classed under this head, and al- 

1 Johnson v. City of Chicago, 258 111. 499, 101 N. E. 960; Barrie v. 
City of Cape Giradeau (Mo.), 95 S. W. 330; Maxmilian v. Mayor, 62 N. 
Y. 160. 

8 25 Harv. L-aw Rev. 605. 

* Cunningham 'v. City of Seattle, 42 Wash. 134. 

* Russel y. Men of Devon, 2 T. R. 359. 

"Municipal corporations may have the aspect where their functions 
are chiefly ministerial, and relate to corporate interest only. These 
include the making of public improvements, the repairs of such im- 
provements, and the holding of corporate property for municipal pur- 
poses. The officers of the municipality in exercising this class of pow- 
ers are to be regarded as agents of the lesser public, and the maxim 
of respondeat superior applies." Conrad v. Trustees, 16 N. Y. 158; Max- 
milian v. Mayor, supra; 4 Dillon, Municipal Corporations, 5th ed. *§ 
1647. 



